国际贸易合同纠纷解决
Solution of Disputes in International Trade Contracts 

一、课程基本情况(中英文对照)

课程名称：国际贸易合同纠纷解决
课程编号：11131342

课程总学时：32 (讲课32) 

课程学分：2

课程分类：选修
开课学期：春
开课单位：经管学院贸易系
适用专业：本院
所需先修课：《国际贸易合同的谈判与缔约》《国际贸易实务》
课程负责人：张广伟
1.Basic condition of the course. (Chinese and English)

Course name:《Solution of Disputes in International Trade Contracts》
Course serial number: 11131342

Total school hours: 32  

Course credits: 2

Course category: selective

School term for the course: Spring

Unit offering the course: Trade Department, Economic management College

Special field of application: This college

Prior courses required：《Negotiation for and signing of, a contract in international trade》《Practice of International Trade》
Person in charge of the course: 

二、课程内容简介(中英文对照)

本课程与《国际贸易合同的谈判与缔约》、《国际贸易实务》共同构成国际货物买卖系列课程。

《国际贸易合同的谈判与缔约》所要解决的是如何拟订国际货物买卖合同，《国际贸易实务》是对国际货物买卖合同内容及合同履行解析，《国际贸易合同纠纷解决》则是在国际货物买卖合同履行过程中发生了问题后的处理。
本课程由六部分组成：一章概述部分主要对合同、合同责任及纠纷解析，二、三章是当事人自行友好协商和违约补救两种解决纠纷方式介绍，后三章是由第三者介入调解、仲裁和诉讼三种解决纠纷方式介绍。
教学重点一是五种纠纷解决方式原理；二是围绕着国际货物买卖合同在履行过程中发生了异议或纠纷后，当事人如何依据合同项下当事人的权力、责任和义务关系，合理选择、应用各式纠纷解决方式。
2.Brief introduction of course content. (Chinese and English)

This course, together with courses《Negotiation for and signing of, a contract in international trade》and《International Trade Practice》, forms a series dealing with buying and selling of international commodities.

《Negotiation for and signing of, a contract in international trade》 is about how to draft a contract of buying and selling international commodities, 《International Trade Practice》is about analyses of the content of contract of buying and selling of international commodities, while 《Solution of Disputes arising from an international Trade Contract》 is about the treatment of problems concerning the content of an international commodity buying and selling contract and problems arising in the process of its execution.

This course consists of six sections: section one is a general introduction, dealing chiefly with analyses of contract, contract duty and disputes; the second and third section are introductions of friendly consultation carried out by parties concerned of their own accord and the two ways to remedy contract breaking; the following three sections introduce the three ways to settle disputes:  intervention of a third party to mediate, arbitrate or resort to lawsuit.

The focal points are principles of the five ways to settle disputes, and when different views or disputes appear in the process of executing the international commodity buying and selling contract, how the parties concerned rationally choose and use the various ways to settle the disputes, according to rights, responsibilities and obligations stipulated by related contract items.

三、各部分教学纲要(中英文对照)

1、课堂讲授部分教学内容要点、基本要求及学时数等(32学时)

第一章  国际货物买卖合同纠纷概述(8课时)

国际货物买卖合同从签订到实际履行完毕也都要经过一段时间。正是由于国际货物买卖合同的这种特点，使得在具体履行过程中，诸如国际政治、经济，交易货物的国际、国内市场行情，支付货币的汇率等，都有可能发生难以预料到的变化；导致合同纠纷。因此，合同当事人要了解合同的内容、相关法律知识，在违约事项发生后，清楚地知道自己的合同责任与权利所在。本章重点一是合同的格式、内容及法律意义；二是解析国际货物买卖合同项下所包含的权利与义务关系。
第二章  友好协商解决国际货物买卖合同纠纷(1课时)

国际货物买卖合同纠纷解决方式之一。友好协商解决纠纷是无须第三者介入、完全由当事人自行解决其纠纷的一种方式。在国际货物买卖实践中，双方当事人即使发生了纠纷，任何一方首先想到并不是提交仲裁或打官司，而是想办法与对方商讨解决之，争取通过友好协商解决分歧，维系彼此间长期贸易往来关系。章节重点友好协商方式应用原则、原理及应用。
第三章  违约补救(9课时)

国际货物买卖合同纠纷解决方式之二。违约补救处理合同违约也是不由第三者介入、当事人自行解决其纠纷的一旁种方式。在合同违约事项发生后，守约方要了解自己的权力、违约方要清楚自己的责任。本章重点一是违约补救原理、原则；二是针对卖方违约情形解析买方可以采取的补救方式应用；三是针对买方违约情形解析卖方可以采取的补救方式应用。
第四章  国际货物买卖合同纠纷的调解(4课时)

国际货物买卖合同纠纷解决方式之三。调解是当事人合同纠纷发生后无法通过前两种方式解决背景下，双方共同请与双方无经济利益关系的第三者介入解决纠纷的方式。本章重点解析国际经贸纠纷调解的原理、原则及应用；结合中国国际商会调解中心的调解规则介绍调解规范。有关国际组织的调解规则简介内容列在教学参考书中，学生自学、课程期间接受答疑。
第五章  国际货物买卖合同纠纷的仲裁(6课时)

国际货物买卖合同纠纷解决方式之四。仲裁条款是后国际货物买卖合同中对可能发生的纠纷解决方式的预先约定；仲裁是解决商贸纠纷的最主要的方式；尽管从理论上讲，仲裁是民间解决纠纷的方式，但包括我们国家在内的众多国家都通过制定商贸仲裁法律，对仲裁行为作出规范，赋予裁决书法律地位，可申请法院强制执行。
本章重点一是解析国际经贸仲裁原理、应用原则、法律规范；二是结合中国国际商会仲裁规则，介绍仲裁解决纠纷方式的具体应用；三是结合《纽约公约》介绍国与国间仲裁裁决的相互承认和执行问题。
国际组织／国家仲裁规则及仲裁机构简介内容列在教学参考书中，学生自学、课程期间接受答疑。
第六章  国际货物买卖合同纠纷的诉讼(4课时)

国际货物买卖合同纠纷解决方式之五。调解和仲裁请第三者介入解决纠纷前提是当事人间有协议，如若合同条款制定的不完善、遗漏了纠纷解决协议、且纠纷发生后当事人间又无法答成协议，则只能由一方提起诉讼解决之。
国与国间经贸纠纷诉讼主要涉及管辖权、规范和司法协助问题，因此，本章重点一是国际上专属和协议管辖权制度及原理；二是结合中国诉讼制度解析商贸纠纷诉讼规范；三是结合三个相关的国际公约解析国际间司法协助的内容和应用。
2、习题作业安排：
原则上每两章安排一次随堂作业上交。作业内容一是已讲授过的重点问题，二是征求同学教学建议；对作业内容其中出现的普遍性问题予以解析说明，对相对普遍性的教学建议予以采纳。
当然，因为没有时间、也不可能每堂课点名考察同学出勤，随堂作业也有督促、考察学生出勤之意。
3.Syllabus of Each Section. (Chinese and English)

1). Focal points of classroom lectures, basic requirements, and total number of hours (32 hours)
Chapter One: Overview of disputes arising from international contracts for buying and selling of goods (8 hours) 

The signing of an international contract for buying and selling of goods to its being completely carried out takes some time. It is because of this feature of such contracts that in the process of their actual execution, some unforeseen changes , such as in the international political and economic situation, the international and domestic market prices of goods traded, the exchange rate of currency paid, etc. are likely to have occurred and give rise to contract disputes.

Therefore, the contracting parties must have sufficient knowledge of the content of contract, the relevant laws, and in the event of default occurs, be clearly aware of their respective responsibilities and rights.

This chapter focuses: first, on the format, content and legal significance of the contract; second, on resolution of the rights and obligations under the international contract of buying and selling of goods.

Chapter Two: Settlement of disputes about international contracts for buying and selling of goods through friendly negotiations (1 hour) 

One way to settle the disputes about International trade contracts is through friendly negotiations, in the absence of a third party intervention and completely by the contracting parties themselves. 

In practice, even when disputes do occur between the contracting parties, the first thought of either party is not to resort to arbitration or litigation, but try to negotiate a solution with each other and strive to solve their differences through friendly consultations, and maintain their long-term trade relations. This chapter focuses on ways of friendly consultations, tenets and principles and their application.

Chapter Three: Remedies of Defaults (9 hours) 

A second way to solve disputes about International trade contracts is to remedy default of contract, also in the absence of a third party intervention, all by the contracting parties themselves. When a breach of contract occurs, the observant party must be aware of its rights, while the defaulting party must be aware of its responsibilities. This chapter focuses on first, tenet and principle of remedies concerning breach of contract; second, resolution of possible ways of remedy taken by the buyer against the case of contract breaking by the seller; third, possible ways of remedy taken by the seller against the buyer.

A third way to settle disputes in international trade contracts. Mediation is a way to settle disputes when the contracting parties can not settle them using the previous two ways, and have to jointly invite an economically interested third party to intervene to get a solution of their disputes. This chapter focuses on analysis of the tenets, principles, and their application to settlement of disputes in international trade; An introduction of mediation specifications is offered on the basis of the rules of mediation laid down by the Mediation Center of China International Chamber of Commerce. The mediation rules made by international organizations are to be found in the list of reference books for students themselves to read, questions will be answered while the course lasts. 

Chapter Four: Mediation of disputes about international buying and selling contracts. (4 hours) 

Chapter Five: Arbitration of Disputes in International Trade Contracts (6 hours) 

A fourth way to settle disputes in International trade contracts. The arbitration clause is an agreement made in advance in the international trade contract for settling disputes likely to occur; arbitration is the most important way to resolve business disputes; though, theoretically, arbitration is a private way to solve disputes , many countries, China included, through development of business arbitration law, regulate the act of arbitration , give legal status to the arbitration decision, and may apply to the court for its enforcement.

This chapter focuses first on analysis of principles of international trade arbitration, principles of application, and laws and regulations; second, on introduction of specific application of the ways to settle disputes through arbitration based on arbitration rules of China Chamber of International Commerce; third, on introducing mutual recognition and enforcement of inter-state arbitration together with "The New York Convention".

Brief introduction of international organizations / national arbitration rules and arbitration organs is to be found by students in the reference books listed for study. Questions will be answered while the course lasts.  

Chapter Six； Litigation over disputes about International trade contracts (4 hours)

The fifth way to settle disputes in International trade contracts. To invite a third party mediate or arbitrate disputes presupposes that there is an agreement between the contracting parties, should the terms of the contract be imperfect, with a dispute settlement agreement missing, and the contracting parties cannot reach an agreement in face of the dispute, then, one of the parties has to resort to litigation for solution.

Economic and trade disputes between countries mainly related to the jurisdiction of litigation, norms and mutual legal assistance, therefore, this chapter focuses on first: international system and principles about the exclusive and agreement jurisdiction; second: analysis of norms of litigation over trade disputes on the basis of China’s litigation system; third: analysis of the content and application of international judicial assistance on the basis of the three related international conventions. 

2). Arrangement of in-class exercises:

In principle, a quiz is given after the end of every two chapters. Content of the quiz is about the key issues emphasized in class, and at the same time, seek suggestions from the students; analyze and explain errors prevalent in the students’ papers, adopt the relatively common suggestions about teaching. 

Naturally, because time is limited, it is impossible to call the roll to check attendance every class. The small quizzes can also serve as a kind of pressure and check on attendance.   

四、使用教材的名称、主编人、出版社、出版时间及版次及主要参考书名称。(中英文对照)

教材：
张广伟：《国际货物买卖合同纠纷的解决》，校教务处每次授课前印。
主要参考资料：
周晓燕主编：《解决涉外经济纠纷的法律与实务》，北京：中信出版社，1999年；
韩立余：《国际贸易案件的审理》，北京：人民法院出版社，2000年；
杨良宜(香港)：《国际商务游戏规则》，北京：中国政法大学出版社，1998年；
执笔人：张广伟
审定人：
2007年6月6日制定(修订)
4.Name of teaching material, chief editor, publisher, edition and time of publication, and names of major reference books. (Chinese and English)

Textbook: 

《Solution of Disputes in International Goods Buying and Selling Contracts》by Zhang Guang-wei，Printed by School Office of Academic Affairs prior to classes given.

Main references:

《Laws and Practice in Solution of Economic Disputes Concerning a Country》by Zhou Xiao-yan(Editor)，Publisher：China Citic Press，1999；
《Trial of Cases of International Trade》 by Han Li-yu，Publisher：People's Court Press，2000；
《Rules of International business game》 by Yang Liang-yi [Hong Kong]，Publisher：China University of Political Science and Law，1998；
Lead author: Zhang Guang-wei

Validator: 
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