债与合同法

一、课程概况
课程名称：债与合同法

课程编号：12114190
课程总学时：48

课程学分：3

课程分类：必修

开设学期：春
开课单位：人文与发展学院法律系

适用专业：法学
所需先修课：法理学、民法总论与人身权

课程负责人：杨述兴

二、课程内容简介

债与合同法是高等学校法学必修专业课程，本课程的内容有：债的概述；债的履行；债的保全；债的保全；债的担保；债的移转；债的消灭；合同总论；买卖合同；供用水、电、气、热力合同；赠与合同；租赁合同；承揽合同；建设工程合同；运输合同；技术合同；保管合同；仓储合同；委托合同；行纪合同；居间合同；不当得利；无因管理。

三、各部分教学纲要

�1、课堂讲授部分教学内容与要求(48学时)

第一章  债的概述（4学时）

教学要点：1、债的概念与特点；2、债的要素；3、债的发生原因；4、债的分类。

教学目的和要求：要求学生掌握债的概念、债的要素、债的发生原因、连带之债与按份之债、选择之债与特定之债。理解债法的体系构成。

第二章、债的履行（4学时）

教学要点：1、债的履行原则；2、债的适当履行。

教学目的和要求：掌握债的适当履行原则、诚实信用原则、经济效率原则。掌握债的不履行的具体含义。掌握债的不履行中的迟延履行、加害给付的具体含义。

第三章、债的保全（2学时）

教学要点：1、债的保全概述；2、债权人的代位权；3、债权人的撤消权。

教学目的和要求：掌握债的保全的含义。掌握债权人的带代位权和撤销权的含义、适用条件。区别债权人的代位权与撤销权的异同。

第四章、债的担保（4学时）

教学要点：1、债的担保概述；2、保证；3、定金。

教学目的和要求：通过本章的学习，使学生了解之的担保的概念、特征和种类；掌握保证担保的具体规定，特别是保证人的资格、保证方式及保证责任免除的情形；掌握定金罚则的规定，了解定金的概念和种类；。

第五章  债的移转；第六章 债的消灭（4学时）

教学要点：1、债的转移概述；2、债权让与；3、债务承担；4、债的概括承受；5、债的消灭概述；6、清偿；7、抵消；8、提存；9、免除；10、混同。

教学目的和要求：通过本章的学习，使学生了解债的移转、债权让与、债务承担的概念与种类；掌握债权转让的要件和法律效力；掌握债务承担的要件和法律效力；掌握债的概括承受的要件和法律效力。了解合同债的消灭的概念；了解解除、抵销、提存、免除和混同的概念和特点；理解合债的消灭的各种原因；掌握抵销、提存、免除和混同的条件和效力。

第七章  合同总论（6学时）

教学要点：1、合同概述；2、合同的订立；3、双务合同履行的抗辩权；4、合同的变更与解除；5、违约责任。

教学目的和要求：通过本章的学习，使学生了解合同的基本理论和基本概念，领会合同分类的法律意义。了解合同订立的概念；掌握要约成立的要件、要约和要约邀请的区别、要约的撤回与要约的撤销；掌握承诺的要件、承诺迟延及法律效力；了解合同的内容和形式；把握确定合同成立的时间和地点的规则，领会合同的实际成立。了解合同履行的含义和原则；掌握合同履行的规则；理解并能运用双务合同中的同时履行抗辩权、先履行抗辩权和不安抗辩权三项制度；了解合合同的变更和解除的有关规则。掌握违约行为的具体形态、违约责任与缔约过失责任的区别和联系、违约责任中的定金责任、损害赔偿金责任以及违约金责任三者之间的关系。

第八章、合同分论（一）（4学时）

教学要点：一、转移财产所有权的合同：1、买卖合同；2、供用水、电、气、热力合同；3、赠与合同；4、借款合同；

教学目的和要求：通过本章的学习，使学生了解买卖合同的概念、特征与种类；掌握买卖合同中出卖人与买受人应承担的义务，特别是标的物所有权的转移与标的物意外毁损灭失的风险负担和利益承受；了解特殊买卖合同的种类；掌握房屋买卖合同的有关规定；了解互易合同的有关规定。了解供用水电气热力合同的概念。掌握赠与合同的概念、赠与合同中的有关撤销权的适用条件。掌握借款合同的概念。

第八章、合同分论（二）（4学时）

教学要点：二、转移财产使用权的合同： 1、租赁合同2、融资租赁合同。

教学目的和要求：掌握租赁合同的概念及其法律特征、掌握房屋租赁合同中的特殊规则。掌握融资租赁合同的概念、法律特征。能够区分租赁合同与融资租赁合同之间的异同。

第八章、合同分论（三）（4学时）

教学要点：三、完成工作成果的合同：1、承揽合同；2、建设工程合同。

教学目的和要求：掌握承揽合同的概念、法律特征及种类。掌握建设工程合同的概念。理解建设工程合同中施工人的优先受偿权。

第八章、合同分论（四）（6学时）

教学要点：四、提供劳务的合同：1、运输合同；2、保管合同；3、仓储合同；4、委托合同；5、行纪合同；6、居间合同； 五、技术合同：1、技术合同概述；2、技术开发合同；3、技术转让合同；4、技术咨询和技术服务合同。

教学目的和要求：通过本章的学习，使学生了解运输合同的种类，掌握运输合同的概念和特征；了解客运合同的的概念与特征，掌握客运合同的成立与生效、旅客与承运人的义务；了解货运合同的概念与特征，掌握货运合同中托运人、承运人、收货人应承担的义务；了解多式联运合同概念与特征、多式联运单据，掌握多式联运合同的订立与特殊效力。掌握保管合同、仓储合同、委托合同以及行纪合同的概念及法律特征。了解技术合同的概念以及技术合同中有关后续研究开发成果的归属。

第九章、不当得利之债（4学时）

教学要点：1、不当得利概述；2、不当得利的构成要件；3、不当得利的基本类型；4、不当得利之债的效力。

教学目的和要求：掌握不当得利的概念、构成要件、以及不当得利的法律效力。了解给付不当得利与非给付不当得利的概念及适用条件。

第十章、无因管理之债（2学时）

教学要点：1、因管理制度概述；2、无因管理的构成要件；3、无因管理之债的效力。

教学目的和要求：掌握无因管理的概念、构成要件及法律效力。对正当的无因管理与非正当的无因管理的区别及法律适用应有所了解。

复习辅导答疑（4学时）

2、实验、实习部分教学内容与要求：
《债与合同法》课程全为课堂教学，无实验、实习教学内容和要求。

四、使用教材情况

（1）教材：郭明瑞主编《民法》，高等教育出版社2003年版。
（2）参考书：张广兴：《债法总论》，法律出版社。郭明瑞：《债法各论》，法律出版社。

（3）必读法律法规：《中华人民共和国合同法》；《中华人民共和国担保法》。

执笔人：杨述兴
审定人：于华江
                    2011年4月20日修订

Obligation and Contract Law
1. Basic information

Course code: 12114190
Total teaching hours: 48, among which 56 hours for lectures, 0 hours for experiments, 0 hours for on-line teaching.  

Credits: 3
Type of the course: compulsory 

Teaching terms: Spring
Owner of the course: Depart of law, College of humanity and development 
Majors applicable: law

Prerequisites: none

Person in charge of the course: Yang Shuxing
2. Course description 

Obligation and Contract Law as a part of Civil Law is one of the core courses of law special in colleges. The basic contents of this course include: Introduction of obligation, Fulfillment of Obligation, Assuranse of Obligation, Security of Obligation, Transfer of Obligation, Extinction of Obligation, Introduction of Contract, Purchase and Sale Contracts, Contracts for the Supply and Consumption of Electricity, Water, Gas or Heat; Donation Contracts; Lease Contracts; Contracts for Finicial Lease; Work Contracts; Constuction Project Contracts; Carriage Contracts; Technology Contracts; Contracts of Deposit; Warehousing Contracts; Entrustment  Contracts; Brokerage Contracts; Intermediation Contracts; Unjust Enrichment; Management with no Cause.
3. Design of each teaching section (The main contents of each teaching section, basic requirements, and teaching hours)
Chapter 1 Introduction of debts.4 teaching hours

Teaching points: (1) the concept, characteristics of debts; (2) the key elements of debts (3)causes of debts; (4) classifications of debts.
The goal of teaching: Understand the concept, characteristics of debts; Understand causes of debts .Master the key elements of debts and the classifications of debts.
Chapter 2 Performance of debt.4 teaching hours

Teaching points: (1) the concept and principles of performance of debt; (2) suitable erformance of debt.
The goal of teaching: Understand the concept and principles of performance of debts;.Master suitable erformance of debt.

Chapter3 Preservation of loan. 2 teaching hours
Teaching points: (1) Introduction of Preservation of loan (2) Guaranty (3) Deposit 
The goal of teaching: Understand introduction of Preservation of loan;.Master the rights of subrogation and cancellation.
Chapter 4 Guarantee of obligation. 4 teaching hours
Teaching points: (1) the concept of guarantee of obligation; (2) suitable erformance of debt.

The goal of teaching: Understand introduction of Preservation of loan;.Master the main contents of Guaranty and Deposit.
Chapter 5 Transference；and chapter 6:Termination of obligation. 4 teaching hours
Teaching points: (1) Transference of obligation.; (2) Termination of obligation.

The goal of teaching: Understand the transference of obligation.;.Master the main contents of the termination of obligation..

Chapter 7 Introduction of Contract.4 teaching hours
Teaching points: (1) General Principles; (2) Conclusion of Contracts; (3)Defent System in Performance of Bilateral; (4)Modfication and Rescission; (5) Liabilities for Breach of Contracts
The goal of teaching: Understand the General Principles.;.Master the main contents of Conclusion of Contracts, Defent System in Performance of Bilateral;,Modfication and Rescission and Liabilities for Breach of Contracts.
Chapter 8 Specific Contracts(1).4 teaching hours
Teaching points: (1) Sales Contracts (2) Contracts for Supply of Power, Water, Gas or Heat; (3) Gift Contracts; (4) Contracts for Loans of Money
The goal of teaching: Understand Contracts for Supply of Power, Water, Gas or Heat;.Master Sales Contracts,Gift Contracts and Contracts for Loans of Money.
Chapter 8 Specific Contracts(2).4 teaching hours
Teaching points: (1) Leasing Contracts (2) Financial Leasing Contracts 
The goal of teaching: Understand Financial Leasing Contracts.Master Leasing Contract.

Chapter 8 Specific Contracts(3).4 teaching hours
Teaching points: (1) Contracts for Works (2) Contracts for Construction.

The goal of teaching: Understand Contracts for Construction;.Master Contracts for Works.

Chapter 8 Specific Contracts(4).4 teaching hours
Teaching points: (1) Transportation Contracts (2) Storage Contracts; (3) Warehousing Contracts; (4) Commission Contracts; (5) Contracts of Commission Agency ; (6) Intermediation conrtactsSupplementary ProvisionsGeneral Provisions ; (7)Technology Contracts
The goal of teaching: Understand Warehousing Contracts,Contracts of Commission Agency ,Intermediation conrtacts Supplementary ProvisionsGeneral Provisions and echnology Contracts. Master  Transportation Contracts, Storage Contracts;,Commission Contracts.

Chapter 9 Obligations of. Arising from Unjust Enrichment.4 teaching hours
Teaching points: (1)Introdution (2) The effective Conditions and Categories; (3) the Contents of Unjust Enrichment.

The goal of teaching: Understand the effective Conditions and Categories;..Master the Introdution of Obligations of. Arising from Unjust Enrichment.,and the Contents of Unjust Enrichment..
Chapter 10 Obligations of. Arising from Voluntary Servise.4 teaching hours
Teaching points: (1)Introdution (2) The effective Conditions and Categories; (3) Contents of Voluntary Servise 
The goal of teaching: Understand The effective Conditions and Categories; Master the Introdution of Obligations of. Arising from Voluntary Servise and Contents of Voluntary Servise. 
4. Teaching materials or references: 
Teaching materials : “The civil law ”,  2008, edited by Guo mingrui,. Authorized  by  Peking  University  Press .
Contract Law of The People's Republic of China
Guarantee Law of The People's Republic of China
Written by:     YangSHuXing
Authorized by:  ZhouChao
Composed on 2011.4.20
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