
民事诉讼法学
1、 课程基本情况
课程编号：12114420
课程总学时：64，(其中，讲课：62，实验：0，上机：0，实习：2)
课程学分：4
课程分类：必修       

开课学期：秋         
开课单位：人文与发展学院法律系    
适用专业：法学
所需先修课：民法
课程负责人：瓮怡洁
2、 课程内容简介:
民事诉讼法学与仲裁法学是高等院校法学专业的主干课程。本课程的内容主要包括：民事诉讼法学概述；民事诉讼法的基本原理与基本原则；审判组织；回避；诉讼参加人；证据；期间、送达；调解；财产保全和先予执行；对妨害民事诉讼的强制措施；第一审普通程序；简易程序；第二审程序；特别程序；审判监督程序；督促程序；公示催告程序；执行程序；仲裁程序。本课程主要有以下特点：1、以现行民事诉讼法及有关司法解释为依据，系统地叙述了我国民事诉讼制度；2、坚持理论与实践相结合，及阐述了民事诉讼的基本理论，同时有密切联系法律实践；3、立足中国民事诉讼法制，并借鉴外国立法、司法实践经验。
三、各部分教学纲要

1、课堂讲授部分教学内容要点、基本要求及学时数等。
   第一章   民事诉讼（2学时）

  民事诉讼的特征；民事诉讼法的概念；民事诉讼法的性质；民事诉讼法的任务。
   第二章   民事诉讼法的基本原则（4学时）

   民事诉讼法基本原则概述；当事人诉讼权利平等原则；同等原则与对等原则；法院调解自愿和合法原则；辩论原则；处分原则；检察监督原则；支持起诉原则。

第三章    主管与管辖（4学时）

法院民事诉讼主管的标准和范围；级别管辖的概念与依据；各级人民法院管辖的第一审民事案件；地域管辖的概念与依据；一般地域管辖；特殊地域管辖；专属管辖；共同管辖、选择管辖与合并管辖；协议管辖；移送管辖；指定管辖；管辖权转移。

第四章    诉（2学时）

诉的概念与特征；诉的要素；诉的分类；反诉；诉的合并与分离。

第五章    当事人（4学时）

当事人的概念与特征；当事人的诉讼权利与诉讼义务；；共同诉讼的概念和特征；必要的共同诉讼；普通的共同诉讼；代表人诉讼的概念和种类；人数确定的代表人诉讼；人数不确定的代表人诉讼；第三人的概念和特征；有独立请求权的第三人；无独立请求权的第三人。

第六章   诉讼代理人（2学时）

诉讼代理人的概念和作用；诉讼代理人的种类；法定代理人的范围；法定代理人的代理权限；委托代理人的范围；委托代理人的权限。

第七章    期间、送达（2学时）

期间的概念和种类；期间的计算；送达的概念；送达的种类。
第八章    法院调解（4学时）

法院调解的概念与特点；当事人自愿原则；合法原则；调解的开始、进行和结束；调解协议与调解书；调解的法律效力。

第九章    财产保全和先予执行（4学时）

财产保全的概念和意义；财产保全的种类；财产保全的范围、措施和程序；先予执行的概念和意义；先予执行的范围和条件；先予执行的裁定与执行。

第十章    对妨害民事诉讼的强制措施（2学时）

对妨害民事诉讼的强制措施的概念和性质；妨害民事诉讼行为的构成和种类；对妨害民事诉讼强制措施的种类；对妨害民事诉讼强制措施的适用。

第十一章    证据  （4学时）
证据的概念；证据的种类；证据的分类；证明责任；证明标准；证据规则。
第十二章    普通程序（4学时）

普通程序的概念和特征；普通程序的基本阶段；撤诉和缺席判决；延期审理、诉讼中止和终结诉讼。

第十三章    简易程序（2学时）

简易程序的概念和适用范围；审理前的准备；开庭审理；判决和宣判。

第十四章    第二审程序（4学时）

第二审程序的概念和特征；上诉的提起和受理；上诉的撤回；上诉审的审理范围和方式；二审程序中的调解；上诉案件的裁判。

第十五章    特别程序（4学时）

特别程序的概念、特点和适用范围；选民资格案件；宣告公民失踪案件和宣告公民死亡案件；认定公民无行为能力或限制行为能力案件；认定财产无主案件。

第十六章    审判监督程序（2学时）

审判监督程序概述；基于审判监督程序的再审；基于检察监督权的再审；基于当事人诉权的申请再审；再审案件的审判程序。

第十七章    督促程序（2学时）

督促程序的概念、适用范围和特点；支付令的申请和审查；对支付令的异议。
第十八章    公示催告程序（2学时）

公示催告程序的概念、适用范围和特点；申请公示催告的条件；公示催告申请的受理；止付与公告；申报权利；除权判决；对利害关系人权利的救济。

第十九章    执行程序（4学时）

执行的原则；执行开始；执行措施；执行中止和执行终结。

第二十章    仲裁程序（4学时）
仲裁与仲裁法概述；仲裁委员会和仲裁协会；仲裁协议；仲裁程序；申请撤销仲裁裁决；仲裁裁决的执行与不予执行；涉外仲裁的特殊规定。

   2、实验、实习部分教学内容与要求：(各实验名称、实验类型（演示/验证/综合/设计）、学时数、内容提要、实验室是否开放；实习内容要点、实习天数、实习报告的撰写要求等。)
    组织学生观摩一次民事法庭审判    （2学时）

四、使用教材或主要参考书：（教材名称、主编人、出版社、出版时间及版次）
教材：于华江主编：《民事诉讼法学》，中国农业出版社2004年版。
执笔人：瓮怡洁
审定人：于华江
                                     2011 年4月10日制定
Civil procedure law
1. Basic information

Course code: 12114420
Total teaching hours: 64, among which 62 hours for lectures, 2 hours for experiments.  
Credits: 4
Type of the course: compulsory 
Teaching terms: autumn
Owner of the course: Law Department, College of Humanities and Development
Majors applicable: law
Prerequisites: civil law
Person in charge of the course: Weng Yijie
2. Course description 
Civil procedural law is a core course for law students. The basic content of this course include: concept of civil procedure law; fundamental rational and basic principals of civil procedure law; jurisdiction; trial organization; withdrawal; participants in proceedings; evidence; time periods and service; conciliation; property preservation and advance execution; compulsory measures against obstruction of civil proceedings; ordinary procedure of first instance; summary procedure; procedure of second instance; special procedure; procedure for trial supervision; procedure for hastening debt recovery; procedure for publicizing public notice for assertion of claims; procedure of execution; arbitration procedure. The characteristics of this course are as follows: 1.based on current civil procedural law and relevant judicial interpretations, to outline our system of civil procedure systematically; 2. to elaborate basic theories of civil procedure closely linked with legal practice;3.based on Chinese system of civil procedure, to view the experience of foreign legislation and practical justice.

3. Design of each teaching section

(1) The main concepts of each teaching section, basic requirements, and teaching hours 
Chapter 1  Civil procedure  (2 hours)
Characteristic of civil procedure; concept of civil procedure; quality of civil procedure law; task of civil procedure law. 
Chapter 2   Basic principals of civil procedure law   (4 hours)

Introduction of basic principals; principle of applying law equally to parties; principle of  same litigation rights and obligations and principle of reciprocity; priniple of conciliation for the parties on a voluntary and lawful basis; principle of argument; principle of parties being free to deal with their own civil rights and litigation rights the way they prefer; principle of the people’s procuratorates exercising legal supervision; principle of support ting the injured unit or individual to bring an action in a people’s court; system of collegiate; system. 
Chapter 3   Charge and jurisdiction   (4 hours)
Scope and standard of cases in charge of courts; concept and basis of jurisdiction by forum level; cases in charge of courts as first instance; concept and basis of territorial jurisdiction; normal territorial jurisdiction; special territorial jurisdiction; exclusive jurisdiction; common jurisdiction; agreement jurisdiction; transfer jurisdiction; designation of jurisdiction; transform of jurisdiction.
Chapter 4    Sue    (2 hours)
The concept and characteristic of sue; the element of sue; the calssification of sue; counter charge; separation and composition of sue.
Chapter 5    Parties  (4 hours)
Concept and characteristic of parties; the rights and duties of parties; concept and characteristic of joint action; necessary joint action; non- necessary joint action; concept and characteristic of representative action; representative action which certain in number; representative action which uncertain in number; concept and characteristic third party; third party has an independent claim; third party has no independent claim.
Chapter 6    Agents  (2 hours)
Concept and effect of agents; classification of agents; scope of statutory agent; right of statutory agents; scope of agents ad litem; right of agents ad litem.
Chapter 7    Time periods and service   (2 hours)
Concept and classification of time periods; calculation of Time periods；Concept of service; classification of service.
Chapter 8    Conciliation by courts   (4 hours)
Concept and characteristic of conciliation by courts; principle of being of parties own free will; principle of not contravene the law; the commence progress and endding of conciliation; settlement agreement through conciliation; conciliation statement; legal effect of conciliation.
Chapter 9   Property preservation and advance execution    (4 hours)
Concept of property preservation and advance execution; kind of property preservation; scope, ways and procedure of property preservation; concept and value of advance execution; scope and condition of advance execution; ruling and executing of advance execution.
Chapter 10   Compulsory measures against obstruction of civil proceeding  (2 hours)
Concept and characteristic of compulsory measures against obstruction of civil proceeding; constitution of compulsory measures against obstruction of civil proceeding; kind of compulsory measures against obstruction of civil proceeding; application of compulsory measures against obstruction of civil proceeding.

Chapter 11    evidence    (4 hours)
Concept of evidence; kind of evidence; clissification of evidence; prove burden; criterion of prove; rule of evidence.
Chapter 12    Ordinary procedure of first instance　 (4 hours)

Concept and characteristic of ordinary procedure of first instance; basic steps of ordinary procedure of first instance; withdrawn and judgment by default; trial be adjourned; suspension and termination of legal proceedings
Chapter 13    Summary procedure    (2 hours)
Concept and scope of  summary procedure; preparation before trial; trial; decide and pronounce judgement.
Chapter 14    Procedure of second instance    (4 hours)
Concept and characteristic of procedure of second instance; initiate of appealling; withdraw of appealling; scope and waws of procedure of second instance; conciliation in procedure of second instance; judgement of procedure of second instance.
Chapter 15    Special procedure    (4 hours)
Concept, characteristic and scope of special procedure; cases concerning the qualification of voters; cases concerning the declaration of a person as missing or dead; cases concerning the adjudgment of legal incapacity or restricted legal capacity of citizens; cases concerning the determination of a property as ownerless.
Chapter 16    Procedure for trial supervision    (2 hours)
Intruction of procedure for trial supervision; retry a case in accordance with the procedure for trial supervision; retry a case in accordance with the people’s procuratorate’s protest; retry a case in accordance with the part’s application; trial procedure of procedure for trial supervision.
Chapter 17    Procedure for hastening debt recovery    (2 hours)
Concept, characteristic and scope of procedure for hastening debt recovery; application a    nd examination of the order of payment; dissent of the order of payment.
Chapter 18    Procedure for publicizing public notice for assertion of claims (2 hours)
Concept, characteristic and scope of procedure for publicizing public notice for assertion of claims; condition for application for publication of a public notice for assertion of claims; accept of application for publication of a public notice for assertion; suspend the payment and a public notice; report  the claims; judgment on the basis of the application to declare the bill in question null and void; relief to the interested party.
Chapter 19    Procedure of execution    (4 hours)
Principle of procedure of execution; beginning of procedure of execution; measures of execution; suspendding and endding of procedure of execution.
Chapter 20    Arbitration procedure    (4 hours)
Introduction of arbitration and arbitration law; commissions and arbitration association; arbitration agreement; arbitration procedure; application for cancellation of an award； enforce and not to enforce an award; special provisions on foreign-related arbitration.
 (2) The concepts and requirements of the sections of experiments and internship: 
 Organise the students viewing and emulating a civill trial.    (2 hours)
4. Teaching materials or references: 

  Teaching materials:“Civil Procedure Law”,chief editted  by Yu Huajiang, published by China agriculture publishing house, 2004.
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