法理学
1、 课程基本情况
课程编号：12113520
课程总学时：40 ，其中：讲课：38 ，实验：0 ，上机：0 ，实习：0 ，课外：2  。 

课程学分：2.5
课程分类：必修           

开课学期：春          
开课单位： 人文与发展  学院 法学   系      
适用专业：法学、社会学
所需先修课：法学导论、中国法制史
课程负责人：李玉梅
2、 课程内容简介
法理学是高等学校法学专业十六门核心课程之一，是法学的一般理论、基础知识和方法论，不仅是其他法学分支学科的基础知识，也是法律实践的重要理论基础。
本课程的任务在于使学生：（1）掌握法与法学的基本概念、基本原理和基本方法；（2）树立公平正义的法律理念；（3）培养严谨的、理性的和具有逻辑性的法律思辨思维；（4）提高语言表达、文书写作、运用所学知识分析、解决具体法律问题的专业技能等等。
本课程主要讲述法的本体、法的价值、法的运行和法与社会四个部分的内容，注重对学生进行启蒙式教育，通过“明辨生活之理”，让学生掌握“应用法学之术”。一方面要加强学生对法理学的基本概念、基本理论和基本原理的理解和掌握，丰富学生的理论知识，奠定扎实的法学理论功底；另一方面要提高学生的理论思维能力和运用理论解决实践问题的能力，引导学生形成法理学的问题意识和主动探索问题的能力。 
三、各部分教学纲要

1、课堂讲授部分教学内容要点、基本要求及学时数等。
导论  什么是法理学

【内容要点】
法理学的词源与词义 、法理学学科的建立及在中西方的发展 、法理学的研究对象与体系
【基本要求】
通过本章学习，应了解法理学的词源和词义，明确法理学的研究对象与理论体系，弄清法理学与法哲学的关系。理解法理学的基本问题的形成。

【学时数】1学时

第一编 法的本体

第一章 法的本质和作用

【内容要点】
第1节 法的本质

第2节 法的作用
【基本要求】
通过对本章的学习，应该对法律的本质属性即“法律是什么”这一法理学的基本问题有一定的了解和把握，将法律的本质规定性将它与其他社会规范区别开来，正确理解法的规范作用和社会作用。
【学时数】1学时

第二章 权利和义务
【内容要点】

第一节 法律权利

第二节 法律义务

第三节 权利和义务的关系

【基本要求】
法律权利和法律义务是法理学与法哲学的基本范畴，通过对本章的学习，要求学生掌握关于法律权利、法律义务及二者之间关系的基本知识，为以后的法学学习打下坚实的基础。

【学时数】4学时

第三章 法律行为

【内容要点】 

 第一节 法律行为的概念

    第二节 法律行为的结构

    第三节 法律行为的基本分类

【基本要求】

    通过本章的学习，掌握法律行为的概念、结构和基本分类，理解法律通过对行为的指引和激励来实现其目标和价值。
【学时数】2学时
第四章 法律责任 
【内容要点】

第一节 合法与违法行为

第二节 法律责任的概念和种类

第三节 法律责任的认定与归结

第四节 法律责任的承担

【基本要求】

    通过本章的学习，掌握法律责任的概念、特点和本质，了解法律责任产生的原因和违法的构成要件，对法律责任的种类和功能、法律责任的归结原则、法律责任的承担和免责等有比较全面的认识。
【学时数】4学时
第5章 法律程序

【内容要点】

第一节 法律程序概述

第二节 正当程序

【基本要求】

通过学习，掌握法律程序的概念和要素，正确理解法律程序的内在价值，并对正当法律程序的概念和功能有比较深入的认识。

【学时数】2学时

第二编  法的运行 
第六章 法的制定 
【内容要点】

第一节 立法的概念

第二节 立法体制

第三节 立法程序和立法技术

第四节 立法原则

【基本要求】

    通过学习，主要掌握立法的概念和特点，了解我国的立法理念、立法体制、立法程序与立法技术等内容，并从我国的法律渊源、法律体系和法律解释等角度加深对立法的理解。

【学时数】4学时
第七章 法的实施

【内容要点】

第一节 法的实施

第二节 守法
第三节 执法
第四节 司法
第五节 法律监督

【基本要求】

通过学习，掌握守法的概念和要素，深刻认识守法的意义，对法律实施过程中的良性违法问题要有正确的把握；明确执法的概念、原则和功能以及我国的执法体系，在这一过程中认识到行政执法的极端重要性和深入思考如何防止行政执法权被滥用的问题；掌握司法的概念和特点，从司法权的特征去理解和把握司法的基本原则，并认识执法与司法、行政权与司法权的区别，思考如何提高司法能力和实现司法公正的问题。
【学时数】2
学时
第八章 法律方法

【内容要点】

第一节 法律解释

第二节 法律推理

第三节 法律论证

【基本要求】

    通过本章的学习，掌握法律方法的含义、内容和基本特征，了解法律判断的形成途径和形成模式；明确法律解释的含义及其必要性，深刻理解法律解释的目标和原则，为掌握具体的法律解释方法打下坚实的理论基础；掌握法律推理的含义、特征、分类以及西方法学史上几种重要的法律推理观，了解法律推理理论的逻辑发展过程和法律推理的功能、作用；掌握法律论证的概念、意义和法律论证发展的历史，了解法律论证的理论基础以及法律论证的规则和形式。
【学时数】2学时
第三编 法的价值 

第九章 法的价值

【内容要点】

第一节  法的价值概述

第二节  法与秩序

第3节 法与自由

第4节 法与正义

第5节 法与人权

【基本要求】

    通过本章学习，掌握法律价值的概念、体系和法律价值冲突理论，把握法律秩序的含义及其基本特征以及法律的秩序价值，明确法律作为社会调控机制对利益的三种作用和法律所调整的几种主要利益关系，了解平等观念的历史发展过程并掌握平等的含义以及平等与法律相互之间的关系，熟知有关法律与自由关系的经典论述并掌握自由作为法律价值的意义、以及通过法律保障自由、自由受到法律限制的根据以及怎样合理限制自由等，大致了解思想家和法学家们对正义的含义的基本观点并领会正义与法律关系以及正义作为法律价值的基本表现，了解人权思想的历史演进、基本内涵及其与法律的关系并能够结合中国关于人权问题的认识历程分析讨论人权保障对于法律发展的重要性。
【学时数】6学时
第四编 法与社会

第十章 法与经济

【内容要点】

第一节 经济释义
第二节 经济与法律的关系
第三节 当代中国法律与市场经济
【基本要求】

   了解经济的含义、理解一般意义上的经济与法律之间的关系、把握法律与市场经济、法律与科技之间的关系。

【学时数】1学时
第十一章 法与政治 

【内容要点】

 第一节 法律与政治的基本关系
第二节 法律与国家的基本关系
第三节 执政党政策与国家法律

【基本要求】

    了解政治的基本内涵及其与法律的基本关系，把握国家与法律的关系问题，比较国家法律与执政党政策，明确协调法律与政策关系的基本准则。
【学时数】1学时
第十二章 法与文化

【内容要点】

第一节 法与文化的一般原理

第二节 法与道德

第三节 法与宗教

第四节 法与科学技术

第五节 法律文化

第六节 法律传统

【基本要求】

    比较法律、道德、宗教同作为文化现象之间的区别联系；掌握中西法律传统内容，对法律文化进行动态研究。

【学时数】4学时
第十三章 法与法治国家 
【内容要点】

 第一节 法治的概念

第二节 我国依法治国方略的形成和发展

第三节 社会主义法治国家的基本特征

第四节 建设社会主义法治国家的历史任务

【基本要求】

了解法治的概念以及我国依法治国方略的形成和发展，掌握社会主义法治国家的基本特征以并明确建设社会主义法治国家的历史任务。

【学时数】2学时
第十四章 法与和谐社会

【内容要点】

第1节 和谐社会概述
第2节 和谐社会的基本特征
第三节 构建和谐社会的法律机制
【基本要求】

了解社会主义和谐社会的科学内涵、基本特征以及法律在构建和谐社会中的保障作用。
【学时数】2学时
2、实验、实习部分教学内容与要求： 

【实习内容】

本课程的教学方法主要采用教师讲授和课堂讨论相结合的形式，课堂中将挑选与授课内容相关的案例或影视作品进行课堂讨论和辩论，引导学生运用法学思维发现问题、提炼问题、分析问题和解决问题，讨论及辩论的参与情况都记作学生平时成绩。
【实习要求】“生活中法理论坛” 
【学时数】2学时

四、使用教材或主要参考书：
教材：  

张文显，《法理学》，北京：北京大学出版社 高等教育出版社2007年第3版
主要参考书：
张文显，《法理学》，北京：法律出版社2007年第3版
孙国华 朱景文 ，《法理学》，北京：中国人民大学出版社2004年版

舒国滢主编《法理学》，中国人民法学出版社，2005年版
《法理学》，沈宗灵，北京：高等教育出版社1994年版。

《法理学：法律哲学与法律方法》，[美]E·博登海默 著，邓正来译，北京：中国政法大学出版社2004年版。

《Rechtstheorie》(3.Auflage),Berm Ruethers, Verlag C.H.Beck ,2007。

执笔人：李玉梅
审定人：于华江
                                   2011 年4 月 1 日制定（修订）

Jurisprudence

1. Basic information

Course code: 12113520

Total teaching hours: _38____, among which___0___ hours for lectures, _0 hours for experiments, ___2__hours for on-line teaching.  

Credits: 2.5
Type of the course: compulsory

Teaching terms: spring 

Owner of the course: law department, college of humanities and development 
Majors applicable:  Science of Law ,Science of Society
Prerequisites: Introduction to the Science of law, Chinese Legal History
Person in charge of the course:  Yumei Li

2. Course description 

Jurisprudence is one of core courses for college students majoring in law, including the principle, basic knowledge, methodology running through in law. Jurisprudence is not only the basic knowledge of other branches in law, but also an important theoretical basis for legal practice.

This course is to enable students to: (1) grasp the basic concepts, principle and methodology in law; (2) establish a fair and just legal philosophy; (3) develop rigorous, rational and logical juristic thinking; (4) improve the capabilities in language expression, instruments writing, analyzing and solving practical issues and so on. 

In this course, ontology of law, the value of law, operation of law, law and society, and etc. are mainly illustrated. It has the following characteristics: (1) outlining the system of law systematically by means of leaning legal philosophy; (2) enlightening students to be interested in education and training of law with the combination of life experience; (3) combining theory with practice, and integrating theory with practice extensively on the real life.

3. Design of each teaching section

(1) The main contents of each teaching section, basic requirements, and teaching hours 
Introduction   What is Jurisprudence

【The contents】

Etymology and meaning of Jurisprudence, Establishment and development of the science of Jurisprudence, Scope of the study and the system

【Basic requirements】

The students should be aware of the etymology and meaning of jurisprudence, and clearly know the research object and theoretical system of jurisprudence, clarify the relationship between philosophy of law and jurisprudence, understand the formation of basic proposition in jurisprudence.

【Teaching hours】1 hours
Part I Ontology of Law 
Chapter 1 Essence and Function of Law   

【The contents】

Section I   Essence of Law              
Section II  Function of Law                
【Basic requirements】

The students are expected to have basic idea about the essence of law, and can be capable to distinguish the essence of law with other social norms, correctly understand the role of law in standardization and society.
【Teaching hours】1 hours
Chapter 2  Right and Duty 
【The contents】

Section I   Legal Right 
Section II  Legal Duty
Section III Relationships Between Right and Duty
【Basic requirements】

Legal rights and legal duty is the basic category of jurisprudence and legal philosophy. After the study of this chapter, the students should grasp the basic knowledge regarding legal right, legal duty and the relationship between them,
【Teaching hours】4 hours
Chapter 3  Legal Action
【The contents】

Section I  Concepts of Legal Action 
Section II Structure of Legal Action 
Section III Classifications of Legal Action 
【Basic requirements】

The students are hoped to grasp the concepts of legal action and its structure, classification, to understand that law usually achieve their goals and values by guiding and promoting actions. 

【Teaching hours】2 hours 

Chapter 4 Legal Responsibility 
【The contents】

Section I   Legal and illegal

Section II  Concepts and Classifications of Legal Responsibility
Section III  Determinations and Imputations of Legal Responsibility
Section IV  The Assumption of Legal Responsibility 
【Basic requirements】

The students are expected to grasp the concept,characteristics and essence of legal responsibility, to learn the causes of generation for legal responsibility and illegal elements, and fully acknowledge the issues with respect to legal responsibility, including classifications and functions, the imputations and assumption, etc.

【Teaching hours】4 hours
Chapter 5  Legal Procedure
【The contents】

Section I Introduction of Legal Procedure 
Section II Due Procedure 
【Basic requirements】

The students would grasp the concept and elements of legal procedure, correctly understand the inner value of legal procedure, and fully acknowledge the concept and function of due procedure.

【Teaching hours】2 hours
Part II Operation of Law 

Chapter 6  Legislation 

【The contents】

Section I   Concepts of Legislation 
Section II  System of Legislation 
Section III  Procedures of Legislation 
Section IV  Principles of Legislation
【Basic requirements】

The purpose of this chapter is to make students grasp the concept and characteristic of legislation, learn the relevant issues regarding legislation in China, mainly including idea, system, procedures and technical, and so on. Moreover, the students are also hoped to further understand the legislation in China from the view of legal origin, legal system and legal explanation. 

【Teaching hours】4 hours
Chapter 7 Enforcement of Law 
【The contents】

Section I   Enforcement of Law 
Section II  Observation of Law
Section III  Execution of Law
Section IV  Judicature
Section V   legal supervision
【Basic requirements】

The students are hoped to grasp the concept and elements of observation of law, comprehensively know the meaning of observation of law; to clearly know the concept, principle and function of execution of law and the execution system of law in China; to clarify the concept, characteristic of judicature, and understand the principle of judicature according to the characteristics of judicature. Furthermore, they are also expected to recognize the difference between execution and judicature, make deep consideration to improve the ability and justice in judicature. 

【Teaching hours】2 hours
Chapter 8 Legal Methods 
【The contents】

Section I  Legal Reasoning 

Section II Legal  Interpretation
Section IIILegal  Argumentation 
【Basic requirements】

The students are hoped to grasp the concept, content and basic characteristics of legal methods, to learn the pathway and style in formulation of legal determination; they should also know the concept and necessity of legal reasoning, comprehensively understand the object and principle of legal reasoning; furthermore, they are expected to grasp the concept, basic characteristics, classification of legal interpretation and important theories in western legal interpretation, to learn the development of legal interpretation and its function; finally, the students should grasp the and in order to have concrete to  elements of observation of law, comprehensively know the concept, history of legal argumentation, learn the theoretical block of legal argumentation and its corresponding rule and style. 

【Teaching hours】2 hours
Part III Values of Law 

Chapter 9 Values of Law 
【The contents】

Section I Introduction of Values of Law 
Section II Law and Order 
Section III Law and Freedom  
Section IV Law and Justice 
Section V Law and Human Rights  
【Basic requirements】

The students are hoped to grasp the concept and system of values of law and conflict theory, to understand the meaning of the legal order and its basic characteristics and values of legal order, to clarify legal interest as a social control mechanism of the three roles and a few adjustments the law. to understand the concept of equality, its historical development and mutual relationship between law and equality. To be familiar with the classical exposition of the meaning of freedom and its legal value, the relationship between freedom and law. Likewise, the concept of justice and the relationship between justice and law are also acknowledged by students, meanwhile, the human rights are discussed as well in this chapter. 

【Teaching hours】6 hours
Part IV Law and Society 
Chapter 10 Law and Economy
【The contents】

Section I Interpretations and Definitions of Values of Law 
Section II Relationships Between Economy and Law  
Section III Current Chinese Law and Market Economy  
【Basic requirements】

 The students are expected to learn the concept of economy, understand the relations between economy and law, market economy and law, technology and law. 

【Teaching hours】1 hours
Chapter 11 Law and Politics   

【The contents】

Section I  General Relationships Between Law and Politics 
Section II General  Relationships Between Law and State 
Section III Policies of the Ruling Party and State Law 
【Basic requirements】

The students are expected to learn the concept of politics and its relation with law, to grasp the relationships between law and state, and to be capacity of comparing   policies of the ruling party and state law, clearly know the basic principle in coordination of law and policies. 

【Teaching hours】1 hours
Chapter 12 Law and Culture 
【The contents】

Section I General Theory on Law and Culture 
Section II Law and Morality 
Section III Law and Religion 
Section IV  Law and Culture 
Section V   Law and Technology 
Section VI  Legal Tradition 
【Basic requirements】

After the study of this chapter, the students should not only be capable to distinguish the relations and difference among law, morality and religion, but also grasp the traditional content of western and Chinese law, and make a dynamic research to law and culture. 

【Teaching hours】4 hours
Chapter 13 Law and State Ruled by Law 

【The contents】

Section I Concepts of Rule of Law 
Section II Formation and Development of Rule of Law in China  
Section III  Basic Characteristics of Socialistic Rules of Law 
Section IV Historical Mission of the Construction of Socialistic Rule of Law 
【Basic requirements】

The students are expected to learn the concept of rule of law, the formation and development of rule of law in China; to grasp the basic characteristics of socialistic rules of law,and clarify the historical mission of the construction of socialistic rule of law.

【Teaching hours】2 hours 

Chapter 14 Law and Harmonious Society 
【The contents】

Section I Introduction of Harmonious Society 
Section II Basic Characteristics of Harmonious Society 
Section III Legal Mechanisms for the Construction of Socialist Harmonious Society 
【Basic requirements】

To learn the concept of harmonious society, its basic characteristics and the important role of law in the construction of socialist harmonious society .

【Teaching hours】2 hours
(2) The contents and requirements of the sections of experiments and internship: 
【The contents】
Lecturing and class discussion will be two mainly tools for this course. The relevant legal cases and videos will be chosen as teaching material for discussion and debate, which will inspire the students to identify problems, refine and analyze problems and finally solve problem by using legal thinking. The performance of students in such discussion and debate are usually credited.  

【Basic requirements】Forum on Jurisprudence in Life
【Teaching Hours】2 hours
4. Teaching materials or references: 

Teaching materials： 

“Jurisprudence”, Wenxian Zhang , Law Press& Higher Education Press,2007,3th edition, Beijing.

Teaching references：

“Jurisprudence”, Wenxian Zhang , Law Press, 2007, 3th edition, Beijing.
“Jurisprudence”, Guohua Sun& Jingwen Zhu, Renmin University of China Press, 2004 edition, Beijing. 
“Jurisprudence”, Guoying Shu, Renmin University of China Press, 2005 edition, Beijing. 
“Jurisprudence”, Zongling Shen, Higher Education Press,1994 edition, Beijing.
“Jurisprudence: The Philosophy and Method of the Law”, Edgar Bodenheimer, Zhenglai Deng Translation, China University of Political and Law Press, 2004 edition, Beijing. 
 “Rechtstheorie (3.Auflage) ”,Berm Ruethers, , Verlag C.H.Beck ,2007.
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